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Lord Campbell, C. J. — It is my opinion that the order of this 
court ought to be immediately executed. We have done our duty ; 
the Vice-Chancellor -will do his. 

0' Medley stated that he was informed that an injunction had been 
granted. 

Lord Campbell, C. J. — We can take no notice of the injunction. 
The order of this court must be obeyed. — Order accordingly. 1 



In the Court of the Queen's Bench, January, 1857. 

HUMFREY VS. DALE AND OTHERS. 2 

1. T. & M., brokers, employed by H. sold on his account to D., M. & Co., who 
were also brokers, ten tons of linseed oil. On the 14th of August, 1855, the fol- 
lowing sold note was sent by T. & M. to H : — 

" Sold to Dale, Morgan & Co., for account of Mr. Charles Humfrey, ten tons of 
linseed oil, of merchantable quality, at, &c. (stating the terms.) 

" Thomas & Moore, Brokers. 
" Quarter per cent, brokerage to D., M. & Co., and a half to us." 

On the same day the following bought note was sent by D., M. & Co. to T. & 
M:— 

" Sold this day for Messrs. Thomas & Moore, to our principals, ten tons of lin- 
seed oil, of merchantable quality, at, &c. (stating the same terms.) 

Dale, Morgan & Co., Brokers. 

"Quarter per cent, to D., M. & Co." 

2. D., M. & Co. afterwards declined to accept the oil ; and on the 28th of February 
1856, they informed H. of the name of their principal for whom they had pur- 
chased. 

3. H. afterwards brought an action against D., M. & Co. for the price of the oil 
and at the trial parol evidence was admitted of a usage of trade in the city of 
London, by which a broker making such a contract was held personally liable as 
purchaser, if he did not at the time of the contract disclose the name of his 
principal : — Held, first, that there was clear evidence of a contract of bargain 
and sale between the plaintiff as seller and the undisclosed principal of the de- 
fendants. 

4. Secondly, that the evidence of the usage of trade, whether treated as explain- 

1 Sir R. T. Kindersley, V. C, subsequently, with the consent of the parties, 
heard the case in private, and delivered a judgment directing the education of the 
child in the religion of the father. 

2 26 L. Jour. Rep. 137, Q. B. 
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ing the language of the written contract, or adding to it a tacitly implied inci- 
dent, was properly admissible, and rendered the defendants themselves liable 
under the contract. 

This was an action for the price of a quantity of linseed oil, bar- 
gained and sold by the plaintiff to the defendants, and not accepted 
by them. 

Plea, denying the alleged bargain and sale. 

At the trial, before Coleridge, J., at the Sittings in London, 
during Easter term, 1856, it appeared that the plaintiff, in August, 
1855, directed his brokers, Messrs. Thomas & Moore, to sell, on his 
account, ten tons of linseed oil, to be delivered during the last four- 
teen days of February, 1856. Soon afterwards they informed the 
plaintiff of the sale of the oil, and handed to him the following 
note : — 

" London, August 14, 1855. 
" Sold to Dale, Morgan & Co., for account of Mr. Charles Hum- 
frey, ten tons of linseed oil, of merchantable quality, at ,£44 per 
ton, real tare and usual draft, to be free delivered during the last 
fourteen days of February next, and paid for in ready money, 
allowing £2 10s. per cent, discount. 

" Thomas & Moore, Brokers. 
" Quarter per cent, brokerage to D., M. & Co., and a half to us." 

On the same day, the defendants sent to Thomas & Moore the 
following note : — 

" 75, Old Broad street, London, 
August 14, 1855. 
" Sold this day for Messrs. Thomas & Moore, to our principals, 
ten tons of linseed oil, of merchantable quality, at M4 per ton, 
real tare and usual draft, to be free delivered during the last four- 
teen days of February next, and paid for in ready money, allowing 
£2 IO3. per cent.- discount. 

Dale, Morgan & Co., Brokers. 

" Quarter percent, brokerage to D., M. & Co." 
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Thomas & Moore made an entry of the contract in their books, 
but they did not send to the plaintiff any note corresponding -with 
that sent to them by the defendants. On the 27th of February, 
1856, the defendants declined to accept the oil, stating that they 
had made no contract with the plaintiff for the purchase of it, and 
on the 28th of February they informed the plaintiff that Mr. Wil- 
liam Shenk was their principal, for whom the purchase of the oil 
had been made. Shenk had become bankrupt on the 2nd of Feb- 
ruary. 

It was proved to be of everyday occurrence for brokers not to 
disclose the names of their principal, and parol evidence was admit- 
ted of a custom in the city of London, in the case of contracts be- 
tween brokers in the Baltic trade, that if the brokers did not, at 
the time of the contract, disclose the names of their principals, the 
contract was termed a close contract, and the brokers themselves 
were responsible for the completion of the contract to the seller or 
buyer, as the case might be. It also appeared, that it was not 
usual for the selling broker to do more than send a sold note to his 
principal, when the buying broker sends in a bought note, as in the 
present case. A verdict was, by direction of the learned judge, 
found for the plaintiff for the sum claimed ; leave being reserved 
to the defendants to move to set the verdict aside, and enter a non- 
suit. 

A rule nisi for this purpose was afterwards obtained on the 
grounds, first, that there was no evidence of the alleged contract ; 
and, secondly, that the evidence of the custom was not admissible. 

Pigott and Kemplay showed cause (Nov. 4.) — The contract of 
sale was between the plaintiff and the defendants, so as to make 
the defendants liable. It is evidenced by two documents : first, the 
sold note, sent by the defendants to Thomas & Moore, as the plain- 
tiff's agents ; that, alone, shows a contract upon which the defend- 
ants are liable, at all events, as the agents of an undisclosed prin- 
cipal. Story on Agency, 228, 229. Thomson vs. Daveriport 1 
shows that a party may look either to the agent or to the undis- 

1 2 Smith's Lead. Cas. 219. 
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closed principal when discovered. But, secondly, the note entered 
in the brokers' book shows that the contract was considered at the 
time as upon a purchase by the defendants of the plaintiff. On one 
or both, therefore, there is evidence of a contract of sale between 
the plaintiff and the defendants. 

[Wightman, J. — Paterson vs. Gandasequi 1 shows that the 
liability of the agent is not confined to the case of a foreign prin- 
cipal.] 

Pennell vs. Alexander 1 is an authority showing that Thomas & 
Moore might consider the sold note as an authority to treat the 
defendants as principals. But, further, the plaintiff is at liberty to 
resort, if necessary, to the parol evidence of the custom. The 
effect is not in any way to vary the terms of the written contract. 
In the notes to Thompson vs. Davenport the authorities are col- 
lected and commented upon which establish that parol evidence is 
admissible to charge, but not to discharge, a party to the contract. 
Here it is used for the purpose of charging a party as principal. 
In Trueman vs. Loder* parol evidence tendered was held inadmis- 
sible, as it went to discharge the real party to the contract. That 
case is clearly distinguishable from the present. Upon the same 
principle the cases of Magee vs. Atkinson, 4, Biggins vs. Senior, 6 
Carr vs. Jackson 6 and Schmah vs. Avery, 7 are authorities to sup- 
port the admissibility of the evidence. 

Manisty, in support of the rule. — There is no evidence of any 
binding contract ; but if evidence of any contract, it is, even if the 
parol evidence be admitted, of a contract between Thomas & Moore 
and the defendants, and not between the plaintiff and the defend- 
ants. The sold note shows that the defendants had sold for Thomas 
& Moore to their principals, which means principals, if the defend- 

1 15 East, 61. 

2 3 El. & B. 283 ; s. c. 23 Law J. Rep. (x. s.) Q. B. 171. 

3 11 Ad. & E. 599 ; s. c. 9 Law J. Rep. (it. s.) Q. B. 165. 

4 2 Mee. & W. 440; s. c. 6 Law J. Rep. (s. s.) Exch. 115. 
6 8 Ibid. 834; s. c. 11 Law J. Rep. (n. s.) Exch. 199. 

6 7 Exeh. Rep. 382 ; s. o. Law J. Rep. (n. s.) Exch. 137. 

7 16 Q. B. Rep. 655 ; s. c. 20 Law J. Rep. (s. s.) Q. B. 228. 
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ants have such. The entry in the brokers' book, not communicated 
to the defendants, cannot alter the contract, and Thomas & Moore 
ought to have been the plaintiffs. If once there is an election to 
deal with a broker as principal, the parties cannot afterwards alter 
the liability upon the contract. In Thompson vs. Davenport, and 
that class of cases, the agent acted either for a foreign or an undis- 
closed principal, and goods being delivered to an agent, he was sued 
as a principal, not having disclosed his principal. Here the principal 
was disclosed before action was brought. The written document 
itself then not disclosing the evidence of the contract, recourse is 
sought to be had to parol evidence, to show that a different meaning 
is to be given to the language of the document ; but that, it is sub- 
mitted, cannot be done. 

Our. adv. vult. 

The judgment of the court 1 was now delivered by 
Lord Campbell, C. J. — This was a rule to enter a nonsuit, and 
the facts upon which the question to be decided arises, appear to be 
the following : — The action was for the price of linseed oil alleged 
to be bargained and sold by the plaintiff to the defendants, and not 
accepted by them. The plea denied the bargain and sale. The 
plaintiff had employed Thomas & Moore, brokers, to sell the oil for 
them. One Shenk was a buyer of oils, and had employed the de- 
fendants, who were brokers, to buy for him. The dealing in ques- 
tion was between the brokers, and after proof of the facts now 
stated, in order to prove the specific contract, the plaintiff put in 
two notes — [His Lordship read the notes above set out.] And the 
plaintiff further gave in evidence, without objection, that according 
to the usage of the trade, whenever a broker purchased without 
disclosing the name of his principal, he was liable to be looked to 
as the purchaser. In this case the defendants had not disclosed 
their principal's name till an unreasonable time after the contract 
made, and when he had become insolvent. It was then objected 
that, upon this state of facts, there was no evidence of any con- 
tract, but if of any, that it was of a contract between Thomas & 

1 Lord Campbell, C. J., Coleridge, J., Wightman, J. and Erie, J. 
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Moore and the defendants, not of a contract between the plaintiff 
and them. And upon the argument the admissibility of the evi- 
dence of usage was debated, upon -which, therefore, it will be neces- 
sary for us to express our opinion. 

Upon consideration, we think that there is no foundation for 
either objection. Parol evidence was clearly admissible to show the 
circumstances under which the contract was made, and the relation 
of the plaintiff and the defendants to it, and to each other in respect 
of it. It was shown, then, without the help of usage, that the 
plaintiff was the owner of the oil, and that Thomas & Moore were 
employed by him to sell it. By the note first stated the defendants 
signing as brokers say they have sold for Thomas & Moore to their 
own principal, whom they do not name, but for whom they by neces- 
sary implication say that they have bought. It cannot be doubted 
that although they say in the note that they have sold for Thomas 
& Moore, the plaintiff might show that Thomas & Moore were only 
his agents, and that he was, in fact, the principal for whom the 
defendants sold, and with whom, if with any one, as the seller, the 
contract was made. But the defendants also state that they have 
bought, for they say they have sold to a person who is their princi- 
pal, which must mean their principal as buyer in that transaction. 
Whether they had authority from him so as to bind him by their 
signature, is not now the question as against him, but as against 
themselves, and they cannot deny that they have made such pur- 
chase as they themselves state. We have, then, as the case now 
stands, clear evidence of a contract or bargain and sale between 
the plaintiff as the seller and the undisclosed principal of the defen- 
dants. The only remaining question is, having stated a purchase 
for a third person as principal, is there evidence on which they 
themselves can be made liable ? Now, neither collateral evidence, 
nor the evidence of a usage of trade, is receivable to prove any- 
thing which contradicts the tenor of a written contract, but, subject 
to this condition, both may be received for certain purposes. To 
use the language of Mr. Phillips (Vol. 2, p. 415, 10th ed.,) " Evi- 
dence of usage has been admitted as to contracts relating to trans- 
actions of commerce, trade, farming or other business, for the pur- 
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pose of defining what would otherwise be indefinite, or to interpret 
a peculiar term, or to explain what was obscure, or to ascertain 
what was equivocal, or to annex particulars and incidents which, 
although not mentioned in the contracts, were connected with them 
or with the relations growing out of them, and the evidence in such 
cases is admitted with the view of giving effect, as far as can be 
done, to the presumed intention of the parties." Now, here, the 
plaintiff did not seek by the evidence of usage to contradict what 
the tenor of the note primarily imports, namely, that this was a 
contract which the defendants made as brokers. The evidence, 
indeed, is based on this ; the usage can have no operation except on 
the assumption of their having so acted, and of there having been 
a contract made with their principal ; but the plaintiff by the evi- 
dence seeks to show that according to the usage of the trade, and 
as those concerned in the trade understand the words used, they 
imported something more, namely, that if the buying broker did 
not disclose the name of his principal it might become a contract 
with him, if the seller pleased. Supposing this incident had been 
expressed on the face of the note, there would have been no objec- 
tion to it as affecting the validity of the contract, for the effect of 
it would only have been that the sale might be treated by the vendor 
as a sale to the broker, unless he disclosed the name of his princi- 
pal ; if he did, that it remained a sale to the principal, assuming, 
of course, the broker's authority to bind him. The case would then 
be analogous to that of the delivery of goods on a contract of " sale 
or return," where the goods pass only conditionally, that is, unless 
the buyer within the limit of a reasonable time, if none be limited, 
exercise the option of returning them : if he does, the contract falls 
to the ground, and is defeated as if it had never been ; if he does 
not, it takes effect from the time when it was made. Whether this 
evidence be treated as explaining the language used, or adding a 
tacitly implied incident to the contract beyond those which are 
expressed, is not material : in either point of view it will be admis- 
sible, unless it labors under the objection of introducing something 
repugnant to, or inconsistent with the tenor of the written instrument. 
And upon consideration of the sense in which that objection must 
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be understood with reference to this question, we think it does not. 
In a certain sense every material incident which is added to a writ- 
ten contract varies it, makes it different from what it appeared to 
be, and so far is inconsistent with it. If by the side of the written 
contract without, you write the same contract with, the added inci- 
dent, the two would seem to import different obligations and be 
different contracts. To take a familiar instance, by way of illus- 
tration, — on the face of a bill of exchange at three months after 
date, — the acceptor would be taken to bind himself to the payment 
precisely at the end of the three months ; but by the custom he is 
only bound to do so at the end of the days of grace, which vary 
according to the country in which the bill is made payable, from 
three up to fifteen. The truth is, that the principle on which the 
evidence is admissible is, that the parties have not set down on 
paper the whole of the contract in all its terms, but those only 
which were necessary to be determined in the particular case by 
specific agreement, and which, of course, might vary infinitely; 
leaving to implication and tacit understanding all those general and 
unvarying incidents, which a uniform usage would annex, and 
according to which they must in reason be understood to contract, 
unless they expressly exclude them. To fall within the exception, 
therefore, of repugnancy, the incident must be such as if expressed 
in the written contract would make it insensible or inconsistent : 
thus, to warrant bacon to be "prime singed," adding "that is to 
say, slightly tainted" — Yates vs. Pym, 1 or to insure "all the boats 
of a ship," and add " that is to say, all not slung on the quarter" — 
Blackett vs. Royal Exchange Assurance, 2 and other cases of the 
same sort scattered through the books, would be instances of con- 
tracts in which both the two parts could not have full effect given 
to them if written down ; and, therefore, when one part only is 
expressed, it would be unreasonable to suppose that the parties 
intended to include the other also. Without repeating ourselves, it 
will be found that the same reasoning applies when the evidence is 

■ 6 Taunt. 446. 

» 2 Cr. & J. 244; s. c. 1 Law J. Eep. Exch. 101. 
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used to explain a latent ambiguity of language. But here, if all 
that the plaintiff contends for had been expressed, the defendants 
would have contracted thus : "we buy for our principal, but if we 
do not disclose his name within a reasonable time we agree that you 
may treat us as the purchasers," and it cannot be said that the latter 
branch is inconsistent with the former, any more than the power to 
return, subject to which the goods pass, is inconsistent with their 
passing. There is a case of Bywater vs. Richardson, 1 which illus- 
trates this. It was an action of deceit for the breach of a warranty 
of soundness in the sale of a horse ; the warranty was in writing, 
absolute and unconditional in its form, and the horse was unsound ; 
yet it was held an available defence to show that by a rule of the 
repository at which the horse was sold, known to the plaintiff, all 
warranties there given were to be in force only until twelve at noon 
on the day following the sale, unless meantime a notice of the 
unsoundness, with a certificate from a surgeon, was delivered at the. 
office. Here, the rule known to the parties is exactly analogous to 
the usage of trade ; the warranty did not in its terms import that it 
was binding for all time exclusively of the rule ; it was not, there- 
fore, inconsistent with those terms, to import a limitation of time, 
and by virtue of the rule it was held, that the parties had impliedly 
imported it. Brown vs. Byrne 2 has been so lately decided by us, 
and we there expressed ourselves so fully on this point, that we need 
do no more than refer to it. But our Brother Pigott in showing 
cause against the rule cited, for the purpose of distinguishing it, the 
case of Truman vs. Loder, and it is certainly a difficulty in hia 
way — not as to the decision itself, which is quite consistent with our 
present observations, but in respect of a collateral matter there said 
to have been determined. That was an action for non-delivery of 
tallow ; the sale was effected by a broker, one Woolner, acting for 
both parties, and signing both the bought and sold notes ; in the 
former, the purchase was described to be for Truman & Cook, the 
plaintiffs, in the latter the sale was expressed to be for Mr. Edward 
Higginbotham to my principals, and the main struggle in the case 

1 1 Ad. & E. 508; s. c. 3 Law J. Eep. K. B. 164. 

2 3 El. & B. 703 ; s. c. 23 Law J. Rep. (u. s.) Q. B. 312. 
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was to make the defendant liable as trading under the name and 
through the instrumentality of Higginbotham, and there could be 
no doubt as to the soundness of the principle on which that might 
be done if the facts bore it out. 

But in the judgment it is stated that the defendant on the trial 
sought to put this question, " whether it was not a custom in the 
tallow trade that under such contracts a party may reject the undis- 
closed principal and look to the broker for the completion of the 
contract," and that this question was not allowed to be put, which 
ruling the court confirmed. How this question could have any 
bearing on the matter in issue, where the contract apparently 
disclosed both principals, and where the plaintiff was seeking 
to enforce it against a disclosed principal (for such as to the 
present point Loder must be taken to have been under another 
name,) it is certainly difficult to see ; and this difficulty is pointed 
out in the judgment. In it the same principle was admitted on 
which the plaintiff here rules ; but it was thought in the application 
of that principle that the term in question sought to be annexed to 
the contract would be inconsistent with its tenor. We do not cite 
Hodgson vs. Davies, 1 as a legal decision to be opposed to this. 
Lord Denman dealt with it in the judgment in question, and shows 
how little it can be supposed to carry with it the weight of Lord 
Ellenborough's opinion. But we refer to it in connection with Tru- 
man vs. Loder, because, both cases, we think, disclose how entirely 
the minds of lawyers are under different influence from that which, 
in spite of them, will always influence the practice of traders, which 
practice creates the usages of trade. The former desire certainty, 
and would have a written contract express all its terms, and desire 
that no parol evidence beyond it should be receivable. But mer- 
chants and traders, with a multiplicity of transactions pressing upon 
them, and moving in a narrow circle and meeting each other daily, 
desire to write little, and leave unwritten what they take for granted 
in every contract. In spite of the lamentations of judges, they will 
continue to do so, and in a vast majority of cases, of which courts of 
law hear nothing, they do so without loss or inconvenience, and upon 

1 2 Campb. 630. 
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the whole they find this mode of dealing advantageous, even at the 
risk of occasional litigation. It is the business of courts reasonably 
so to shape their rules of evidence as to make them suitable to the 
habits of mankind, and such as are not likely to exclude the actual 
facts of the dealings between parties when they are to determine on 
the controversies which grow out of them. It cannot be doubted in 
the present case, that in fact this contract was made with the usage 
understood to be a term in it ; to exclude the usage is to exclude a 
material term of the contract, and must lead to an unjust decision. 
Of course this could be no occasion for a decision contrary to author- 
ity, but we think any one who reads the judgment of the court in 
Truman vs. Loder with attention will perceive how much it was in- 
fluenced by a feeling of the supposed inconvenience of receiving any 
parol evidence in the case of a written contract, and as it was not 
necessary to the decision of the case then before the court, we are 
not bound by it now, and we did not hold ourselves bound by it in 
the case at Brown vs. Byrne, where it was brought to our notice. 

For the reasons we have given we are of opinion that the evi- 
dence was receivable, and that the rule to enter a nonsuit should be 
discharged. 

Rule discharged. 
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BEING A SELECTION OF ADJUDGED POINTS. 1 

In the Court of Chancery. 

In the Mattee op Kellers, Minors. 5 Ir. Ch. Kep., 328. 

Guardian and Ward — Religious Education of Ward — Intention of 

Father. 

As a general rule, the wishes of a father, either expressed or implied, 
as to the religious faith in which bis children after his death are to be 
brought up, will be followed. — See Talbot vs. Earl of Shrewsbury, 4 My. 
& Cr. Ke North, 11 Jur. 17. In the above-mentioned case of Kellers, 

1 Prom the London Law Magazine for May, 1857. 
36 



